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"Jf 3rrz1#a,#hzr 3en rca, (Gise-HQ), 3i~J.lC..li;IIC.., 3-tlllcfalt>lll a;crm -;;m'r
.:> .:> . .:> '

~ ~r ~------------------------ ~ -------------------~ ~- ­
Arising out of Order-In-Original No ._AHM-SVTax-000-JC-006-16-17_Dated:

16.06.2016 issued by: Joint Commissioner STC(Div-HQ), Ahmedabad.

.3-t4"1t>1cfici1/~klct1&! cfif ;:rmm tfctT (Name & Address of the Appellant/Respondent)

Mis Zydus Technologies Limitedare rfRa z 3r4 3near t rials 3rmcra aar ? at az s 3er a ,R zrnfeer #t.:, .

sag zr¢ +ear 3f@rah at 3r4tr zn qtru 3m7he 9Jr#mar ]
Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as

the one may be against such order, to the appropriate authority in t1e following way:

3ITT'ff ~ cfiTtraRl'a,uJ"~ :.:,
Revision application to Government of India:

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zJf mm # gtf a mm k sa zf arnr fa@tsisra zr 3lzr #Int? tr m~
gisranau isra a# m sn r mmi ii, zmr fa# sisrar zr sisr i a az fhs# arr?

.:>zn fair isragtm # 4far a au e it].:,

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the coJrse of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(can) gna ha far rz zur #er fa14iffia m "CR m m ~ fclfa1J-fiu1 * 3tlma1' ~R><fi
ad mr 3rnrac la #Rd #ma ii sit snr arz fatz zr 4hr fer,ffa k [

. .:, .
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty..

3llwr i3cCIT0 qft~~-~ 'TIBR-~ ~w~~ l'.fR4" qft ~ i 3ITT· ~ ~ w ~­
mxr ~ f.1qi:r ~~ ~. a:itfrc;r ~ mxr cfTfur err~ "CJx m~ lf ~~--(-;:f .2) 1998

arr 109 rr gar fag Ty tl
/

(d) Credit of any duty allowed to be utilized towards payment of excise duty on. final
products under the provisions of this Act or the Rules m:gde there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under ,~c.1·~-
of the Fin!=mce (No.2) Act, 1998. -~ . . c::.,.<;,ir

(1) ~ i3cCIT0 -~ (a:itfrc;r) Pilll-!1c1c11. 2001 ~ -Piwr 9 ~ ~ rciPt~tc ··w:p,r~ ~-8 lf err~
it, ~ ~- ~ ~ ~ ~~ ~ ~ lffi, ~ ~~-~~ a:itfrc;r ~ clft err-err
,ff # var pfma fan mar aReg1 5# rr arr z. qr grf$ aiaifa arr 35-< i
mtfur tffl" ~ 'TffiR ~ x,wr ~ W21" il&R-6~ clft ~ ~~~ I ·

The above application shall be made in duplicate in Forrri No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order:.ln-Appeal. It should also be accompanied by a
copy of TR-6 Challan ~videncing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, ~·.nder Major Head of Account.

(2) ~ 3~ ~ ~ "Gl6T ~ ~ ~ m~ m ffl cfill "ITT "ITT~ 200/- 1ffil 'TffiR
clft ~ 3tR WITT viera yaNa vnar m m 1 ooo /- al #)r 41arr #6t u#rgt _

. ( . .
The revision application shall be accompanied by a fee of Rs;200/- where the amount
involved is. Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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the speciai"bench of :custom, Excise & Service Tax Appellate.Tribunal of West ~9k
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and. ·

~~2 (1)icB" i al rjar raa #t ar4ta, 7flat #mr lf "ffi1=ff ~. ~
nra zyca gi arm sr4l4ta nznf@raw (Rre) # ufa fr f)feat, 3rsanar i i1-20, I
#ea ziRa€a muvg, Rauf TT, 3Ti:PKl~-380016.

To the ·west regiondl bench of Customs, Excise & Service _Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani N~gar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

~~ ~ (sm) Pllll-Jlclc'11, 2001 clft mxT e a sirf rva g.-3 # RufR f; »T
a141hr nnf@eraf at +n{ arfa # fas r4ta ; Tg slfctm' clftat ,Rf afea ui snr yea
~ lWT, ~ clft lWT 3trx wnm n7qrvii ug s ra atua#& ct'ITT "{iiifQ 1000/- 'c#l"ff ~
@ft1 ei sn zyea 6t i, ans # l=fi<T 3TT'< wnm ~~~ 5 mm 50 m cfcp mm
"{iiifQ 5000 /.:.. #) ft atftt si sear yens ft lWT, ~- .clft lWT 3trx · WTI<TT ~~~ 50
m m ffl "GlJTcTT t a<i 6T; 10000/- 6h 3uf ztft 1 'c#r #a rarra «er # 11g1#$Ks •
efair ta lyre # u t air #l srrht s rs wrem fa1fr 4aRsa hf@et@l%­
;mm c!)T ei a muf@au# fl Rer & I .. 0\91 ff:i" : .# #%
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Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

a«ffaor pc1ijaa iqf@er aft ma ft zgca, #tawar zgcen vihara ar4ltd +nrznf@rovr
a fa@hs 41fear he ciia i. 3. &R. #. ga, { Raft at vi. . - . .

(2)

(b)

(a)

v#tar zgca, a4hr wnra zyca vi haraan4au +qraf@aw uf 3r8e­
Appeal to Custom, Excise, & Service Tax Appellate tribunal.

(@) a4ta sir<a zyca 37f@/fzm, 1944 clft mxr 35-tf /35-~ ~ 3iw@:-
,
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(W) 3fcfc-e>1\1?la qi):-c,g;a 2(1) en"~~~ m- 3ffiTcIT cfi'l" 3-Ttlt>r, 3-rcfre>IT m- ~ ~
tfr;l:ir ~. ~ 3,q1ac-1 ~ "Qci- ~~~ (Rim) cfi'l" ~
~ 4far, 3arar al 3i-20, cge ~Ruz cfi.d-413s,. <ITTITOfr c-f'(l'R" ,

31€#T1ala-380016.
(b) To the West regio1:1al bench of Customs, Excise·. & Service Tax Appellate

Tribunal (CESTAT) at 0-20, New Mental. Hospital Compound, Meghani Nagar,
Ahmedabad: 380016, in case of appeals other than as mentioned in para-2(1.)
above.

(2) ~ 3,41c\c-l ~ (3-Ttlt>f) ~<-ld--llclc•i"i, 2001 cfi'l" 'ilRT 6 cfi 3t=fara m ~.'Q".-3 ~
eeffa fn 31gr 3r4tr zrf@rau fr a 3rdt h fesa 3ft fcB1J" "JJlJ ~~r
cfi'l"'clR~~zj:xcnc;~cfi'l"cFIT<JT,~cfi'l"a:rrat.3fR"~~~
rn 5 'e>ITI[ mm cITT1 rz saz 1000/-r 3hr#r ztut I zj :xcnc; ~ cfi'l"
cF1TcJT 3il arr arzrr Gia u; 5 fr mf so ala ;a gt at u sooo/ ta
~M I zj ~~ cfi'l" cFITcJT 3th an an qui sur so ra mm
sznar zt at rn ~0000/ ffi ~M ( ffi tl~J<-lcp {i°8l.fc:.I{ cfi c'ITcFf t)- ~:mifcha
las srrz h su , iirRt a I zr 5Ir 3r !a h fa# #f@ rafs
a;hr cfi ~ cfi'l" ~rrwr ar t si 3n zmrnf@rawr Rt do fr ? I ,f?: cfi fi;r1J~-
qrq 9oj- @tsrft ztft t

The appeal to the Appellate Tribunal shali be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise (Appea0 Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee oft
1,000/-, t 5000/- and~ 10,000/-·where amount of duty/penalty/demand/refund is
upto 5 La·c. 5 Lac to 50 Lac anti above 50 Lac respectively in the form crossed
bank draft in favour 9f Asst. Registrar of branch of any nominate public sector
bank. of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated. Application made for grant of
stay shall be accompanied by a fee of t 500/-.

(3) znf@ z 3er a{ ar 3bait ar wmrr za ? at v=2ta # 3nr h fr #r
r grara 3rj in far star a@it z rzr h &ta .sf cfi'l" -~ qtf ffl
t)- ~ m- fc;r1J rnfrf 3ql#tr znf@rasuwr at lJqi 3-Ttlt>r m ~ ~ cffi" lJqi

~fcn<-l"r ~ i . I · · .
In case of the order covers a number of ·order- in Original, fee for each 0.1.0.
should be paid in the aforesaid manner not withstanding the fact that the one
appeal to the Appellant Tribunal or ttie one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising t 1 lacs fee of t
100/- for each ..

·O (4) -z4rz1rz greens 3if@era ?&so zrem zigif@r cfi'l" ~-~ m- ~~ ~
314r 3m 3la zT 3er zranfeff fufza f@ant h 3n2gr z a u=ca Rt
lJqi ~ 'CR" rn f..9ht ar czIrzru era fensa tar aifzr I
One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall beer a court fee stamp oft 6.50 paise as prescribed
under scheduled-I item of the cqurt fee Act, 1975 as amen,ded.

(5) za 3it cifr mart.at firur at a faai3i aft znr 3asff fhzn
sar ? sit #tar eras, asftzr 3-qra grea tia zaa 3rd4tr znf@rawr (arffafr)
era, &c iiff I

(6) Attention in invited to the rules covering these and other related matter
contended in Customs, Excise· & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.
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ORDER IN APPEAL

V2(ST)135/A-I1/2016-17

M/s. Zydus Technologies Limited (AAAC Z3680Q ST002), Plot No-

1-B, Pharmez (Zydus), Pharmaceutical Special Economic Zone , Sarkhez­
Bavla National Highway No. SA, Village - Matoda, Taluka- Sanand, District­

Ahmedabad- 382 213 (hereinafter referred to as 'appellants') have filed the

present appeals against the Order-in-Original number AHM-SVTAX-00-JC-
006-16-17 dated 16.06.2016 (hereinafter referred to as 'impugned orders')

passed by the Joint Commissioner, Service Tax HQ, Ahmedabad (hereinafter

referred to as 'adjudicating authority');

2. The facts of the case, in brief, are that the appellants, a SEZ Unit were

engaged manufacturing activity was also providing taxable services like BAS
and GTA. Appellant was holding Service Tax registration number. During

Course of Audit it was pointed out that Appellant was receiving BAS from

non-taxable territory from service provider who did not have any office
establishment in India. Appellant had not paid service tax (Rs. 29,21,826/-)

under reverse charge payable under Rule 2(1)(d)(iv) of Service Tax Rule,
1994 r/w Section 66A of FA, 1992 r/w rule 3 of Taxation of Services
(Provided from Outside India and Received In India) Rule, 2006( Import

Rules). Said foreign services (a) Management Consultant Service (b)
Scientific and Technical Consultancy Service (c) General Insurance Service

and (d) Air Travel Services received during 2009-10 to 2010-11 can be

classified in following three categories-
I. Some of the services were entirely provided from abroad and were

received abroad.
II. In case of some services, some part of services was performed abroad

and other part in India and;
III. Some of the services were provided from outside and received in

India.
Appellant had not disclosed full, true and correct Information regarding said
receipt of above Foreign Service in ST-3 return. All duty and Interest for
period 2009-10 to 2010-11 was paid on 27.12.2011 during the course of

Audit conducted on 30.11.2011 to 14.12.2011 and before issuance of SCN

dated 20.04.2015

3. SCN was adjudicated vide impugned OIO whereby demand of Rs#as-,,%.ow v

29,21,826/- with interest was confirmed. Penalty of Rs. 5000/- u/s yz{7)-V:::.-J?~;"~-,:
r/w rule 7 of Service Tax Rule ,1994 for not disclosing correct amount ins - . y. > { . 1

-.% ', •• i,-· '°
.·,°.& "a.

%e

O·.
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3 return and penalty of Rs. 29,21,826 u/s 78 for suppression of facts was
imposed. Penalty of Rs. 5000/- u/s 77(1)(a) for not taking registration was

imposed.

4. Being aggrieved with the impugned order, the appellants preferred an

appeal on 16.08.2016 before the Commissioner (Appeals-II) wherein it is
contended that appellant having paid duty along with applicable interest

before issue of SCN, They are eligible for benefits of Section 73(3) of FA,

1994 and consequently no any penalty could be imposed.

5. Personal hearing in the case was granted on 19.07.2017. Shri Dhaval

Shah, Advocate, appeared before me and reiterated the grounds of appeal.

He also submitted copies of judgemnts

DISUSSION AND FINDINGS

6. I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum and oral submissions made by the

appellants at the time of personal hearing.

7. 1 find that appellant has paid the whole duty and applicable interest as

calculated and demanded by audit during the course of audit itself and much
before the issuance of SCN. Appellant had pleaded that had they paid the
duty under RCM, they being SEZ, would have got refund under Notification
9/2009-ST dated March 3, 2009 as amended by Notification No. 15/2009-
Service Tax, dated 20.05.2009. Appellant further pleaded that matter being

revenue neutral, no intension to evade duty can be established and having
paid duty and interest before servicing of SCN, consequently the department
would not have issued the SCN itself in view of Section 73(3). Appellant had

produced catena of judgment in support of their contentions.

8. Question to be decided is as to whether or not penalty could be imposed

considering the suppression and by denying the benefits of Section 73(3)
which states that if duty is paid as ascertained by department officer before
issuance of SCN, then no notice is required to be served. Further question to

be decided is as to whether or not adjudicating authority is correct in holding

that case is covered u/s 73(4). .,.:;~li..
, ,·u·,.. -~F{;;t;-~:j~,

1 ..,;;._;~~ )'~. ='-"1
'··' @1r St, .... ±,
' ss 2? •«<%•

'• . ,·,,.,l~l/~.-3;,.0 'l'1
'< }ga+a-<±3">
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9.1 Section 73(3) and 73(4) are mutually exclusive. Section 73(3) is

reproduced as below for easy reference-
(3) Where any service tax has not been levied or paid or has been short­

levied or short-paid or erroneously refunded, the person chargeable with the

service tax, or the person to whom suet/ tax refund has erroneously been

made, may pay the amount of such service tax, chargeable or erroneously

refunded, on the basis of his own ascertainment thereof, or on the basis of

tax ascertained by a Central Excise Officer before service of notice on him

under sub-section (1) in respect of such service tax, and inform the [Central

Excise Officer] of such payment in writing, who, on receipt of such
information shall not serve any notice under sub-section (1) in
respect of the amount so paid_: Provided that the Central Excise Officer

may determine the amount of short-payment of service tax or erroneously

refunded service tax, if any, which in his opinion has not been paid by such

person and, then, the Central Excise Officer shall proceed to recover such

amount in the manner specified in this section, and the period of "thirty

months" referred to in sub- section (1) shall be counted from the date of

receipt of such information ofpayment.

Explanation.1- For the removal of doubts, it is hereby declared that the

interest under section 75 shall be payable on the amount paid by the person
under this sub-section and also on the amount of short payment of service
tax or erroneously refunded service tax, if any, as may be determined by the

[Central Excise Officer], but for this sub-section.

Explanation 2.- For the removal of doubts, it is hereby declared that
no penalty under any of the provisions of this Act or the rules made
there under shall be imposed in respect of payment of service tax
under this sub-section and interest thereon.

0

5

(e) contravention of any of the provisions of this

", ·

~---- ....,>
Chapter or of the rules l \; ·IE #l·F' • -«J\. .·.· .. q<, kf

%e /

made there under with intent to evade payment of service tax.

Section 73(4) is reproduced as below for easy reference-
(4) Nothing contained in sub-section (3) shall apply to a case where any

service tax has not been levied or paid or has been short-levied or short-paid

or erroneously refunded by reason of­

(a) fraud; or

(b) collusion; or

(c) wilfulmis-statement; or

(d) suppression of facts; or
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From combined reading of section 73(3) and 73(4) it is clear that if non­
payment of tax is with intention to evade the service tax then benefits of

73(3) are not available to appellant. But if non-payment of duty or non­

declaration in ST-3 1s out of ignorance or by mistake or through oversight i.e
where intention to evade duty can not established, 73(4) is not applicable.

contradicted in his finding that appellant is eligible for· refund notification and

his conclusion that appellant had "intention" to evade the duty disregarding

the "revenue neutrality" criteria.

o

9.1.1 Adjudicating authority has not extended the benefits of Section 73(3)

holding that appellant had intention to evade the duty. . To prove the
intension of duty evasion, the adjudicating authority has held that appellant
was paying service tax on services similar received from Zydus Noveltech

Inc. USA, but was not paying service tax on similar services received from
other service provider located in foreign territory. This argument of

adjudicating authority to prove intention to evade te duty, is not acceptable

status of Zydus Noveltech Inc. USA and other companies are similar but not
exactly identical as Zydus Noveltech is own and rest are not own. Moreover
argument of adjudicating authority is also not acceptable as appellant was

Q eligible to find refund claim had he paid the service tax. When revenue

neutrality is there can not be any intention to evade the duty. Section 73(4)

is applicable only when any positive intention to evade the duty is
established. I find that adjudicating authority in his findings at para 14 of
impugned OIO has stated that appellant was eligible for refund had he paid
the service tax. I am of considered view that revenue neutrality stand taken
by appellant to prove their non-intention to evade the duty could not have

been rejected by adjudicating authority, merely on ground that refund
notification is available subject to fulfillment of certain conditions and
procedures stated in notification. Adjudicating authority has not come to
conclusion as to which conditions and procedures could not be complied by
appellant, had he applied for refund. I find that adjudicating authority has

9.2 Suppression of facts means as per supreme court, in the case of
pushpam pharmaceutical company. v. Collector of central excise Bombay

[1995 Supp (3) SCC 462], while dealing with the meaning of the expression

"suppression of facts" in proviso to section 11A of the Act held that the term
must be construed strictly, it does not mean any omission and the act must
be deliberate and willful to evade payment of duty. The Court further held ij
that:­
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"In taxation ('Suppression of facts) can have only one meaning that

the correct information was . not disclosed deliberately to escape

payment of duty Where facts are known both the parties the omission

by one to do what he might have done and not that he must have

done, does not render it suppression".

9.3 Relying on the aforesaid observations of this court in the case of

Pushpam Pharmaceutical· Co. v. Collector of Central Excise, Bombay [1995
Suppl 3) sec 462] further stated that, "we find that suppression of facts can

have only one meaning that the correct information was not disclosed

deliberately to evade payment of duty when fact were known to both the

parties, by one to do what he is settled law that mere failure to declare does

not amount to willful suppression. There must be some positive act from the

side of the assesses to find willful suppression

10. Appellant had conceded to point raised during course of audit
and paid duty and interest during audit itself. There is difference of nearly
four years in duty payment date and SCN issue date. Moreover appellant

had not filled refund thereafter (even up to issue of SCN) which shows that
appellant had agreed to duty liability. Payment of duty along with interest on
being pointed out by Central Excise officer or ::iayment by own self is

deemed to be concluded as proceedings and SCN is not required to be
issued. My view is supported by Hon' ble HC of Bombay decisions in case of
Galaxy Construction Pvt. Ltd.[ 2017 (48) S.T.R. 37 (Bom.)]. Head notes of
some of the judgments are reproduced below for ease of reference:

"Penalty - Delay in payment of tax - Service Tax paid with
interest before issue of show cause notice - Circular dated 3-10­
2007 clarifying that when an assessee had paid Service Tax in
full together with interest, proceedings against assessee

including proceedings under Section 73(3) of Finance Act, 1994

would be concluded - No error by Tribunal in relying on 2010

(17) S.T.R. 474 (Tribunal) affirmed in 2014 (36) S.T.R. J188
(Kar.) - Assessee not liable to pay penalty - Sections 76, 77 and

78 ofFinance Act, 1994. [para 4]"

0

c

. ✓~--:_ ·.

10.1 Appellant had contested on imitation ground also. 1 am of considered,£.D'
view that appellant can not contest on two contradictory ground i.e. one::?~ ~} '_·_.. l
admitting duty liability and paying it to wave SCN in terms of 73(3) q_ndis,

0
<I;",·· .. -·J·-:;

-~""11t. . -,i.:

%... ­
."aa.e ·
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other ground by contesting on limitation of time. When SCN itself was not
required to be issued I do not give any verdict as to whether demand is

barred by limitation or not.

11. In view of foregoing discussion, I hold that having paid duty and

interest voluntarily on demand and that no intention to evade duty is
established, the appellant is eligible for benefits of section 73(3) and further
hold that SCN should not have issued. I set aside the all the penalty imposed

under section 78, 77(1) and 77(2) of FA, 1994.

12. The appeals filed by the appellant stand disposed off in above terms .3»av.
(301T 9I,

h.3qz1 a# 377zIa (3r4lea
.:)

ATTESTED

.'..ti.,
SUPERINTENDENT (APPEAL),

CENTRAL TAX,AHMEDABAD.

To,

M/s. Zydus Technologies Limited,

Plot No-1-B, Pharmez (Zydus),

Pharmaceutical Special Economic Zone ,

Sarkhez- Bavla National Highway No. SA

, Village - Matoda, Taluka- Sanand,

District- Ahmedabad- 382 213

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad.
2) The Commissioner, Service Tax ,Ahmedabad-.
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3) The Asst. Commissioner, Service Tax Div-IV, APM building, Anandnagar

Road, Satellite, Ahmedabad- 15.

4) The Asst. Commissioner(System), Central Tax- South Ahmedabad Hq,
Ahmedabad.
5) The Asst. Commissioner(System), Central Tax- North Ahmedabad Hq,
Ahmedabad.
6) Commissioner Central Tax- North- Ahmedabad,

7) Commissioner Central Tax- South Ahmedabad

~uardFile.

9) P.A. File.
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